If the defendant appears in court without a counsel, the court shall advise him of his right to counsel and assign counsel to represent him at every stage of the proceeding unless he elects to proceed without counsel or is able to obtain counsel.' '-18 USCA (Supp. 1946) following § 687.
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indigent defendant, uninformed of his rights to counsel, is not deprived of his federal constitutional rights when convicted and sentenced in a state court without the presence of counsel; within that area the question of further protection is left to the states. In an attempt to provide protection within that area, the Illinois Supreme Court, in the June term of 1948, adopted Rule of Practice and Procedure 27A 9 in order to give greater effectiveness to the statutory provision of counsel -which has existed in that state since 1871. 10 From these historical facts it is apparent that the question of whether or not a court is under a duty to inform a defendant of his right to counsel and supply one where necessary is one which has only recently arisen in the courts. Its importance, in terms of providing protection on an essentially equal basis to all citizens regardless of economic status or educational level, is obvious. From the variety of answers presented, the inference is clear that there is no predominating consensus of opinion as to the most desirable solution.
Federal Court Procedure
The divergence in the federal constitutional rules applicable to the federal and state courts has its origin in the fact that the federal courts are governed by the Sixth Amendment, which specifically provides for the right of counsel, while the state courts are governed only by the due process clause of the Fourteenth Amendment. The right of indigent defendants who are charged with felonies to be informed that they would be assigned counsel upon request was first recognized as existing in the federal courts in 1938 in Johnson v. Zer1st." 1 In that case the Court held that under the provisions of the Sixth Amendment, either the presence of counsel or an intelligent waiver thereof was required in the federal courts, and the presiding judge was under the duty of informing all felony defendants of this right. What constituted an intelligent waiver was to be determined in the light of the facts in each case, and the presumption against the waiver of a constitutional right was to be employed in the absence of an affirmative showing of a valid waiver. Federal Rule of Criminal Procedure Number 44, adopted in 1946, consolidated the holding of this case and the previous statutes into a general rule applicable in the federal district courts.' 2 
Constitution&i Protection in State Courts
The protection of the uninformed and indigent defendants' right to counsel in state courts under the due process clause of the Fourteenth Illinois, 14 in which the defendant was prosecuted for the crime of indecent liberties. The petitioner contended that the Illinois trial court was under an affirmative duty to inquire into his desire for the services of counsel and his ability to procure them, and that the lack of a showing of such inquiry on the common law record created a presumption of a violation of due process. The Court held that the lack of such an entry did not create such a presumption, but decided the case on the grounds that, assuming the truth of his allegation that the Court had not informed him of his right to counsel, the petitioner was not entitled to counsel as a matter of constitutional right in the absence of aggravating circumstances.
In arriving at this conclusion, 19 The Hebert and Palko cases established the principle thatin matters of criminal procedure in state courts the Fourteenth Amendment protects the defendant against the abuses that "conflict with the fundamental principles of liberty and justice which lie at the basis of our civil and political institutions." '20 This test has enabled the Court to In Powell v. Alabama, nine young, illiterate, non-resident negroes were arraigned, tried and sentenced to death in one day without the benefit of counsel. The Court held that because of the fact that time was not allowed to procure counsel and the petitioners were incapable of defending themselves, the failure of the trial court to assign counsel constituted a violation of the Fourteenth Amendment. The Court has subsequently held that the following factors, coupled with the failure of a trial court to assign counsel, constitute denial of due process: trickery by state officials, lack of education, 23 youth and inexperience, 24 technical difficulties of possible defenses, 25 precipitancy in the proceedings while holding the defendant incommunicado, 2 6 and carelessness and misinformation on the part of the trial judge. 
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In Betts v. Brady, 28 -the Court, while stating that the denial of counsel by state courts in a capital case was unconstitutional, held that the denial of counsel to a defendant who had requested that counsel be assigned to defend him on a robbery charge, where the trial was before the court without a jury, and the only issue was the veracity of the witnesses, did not constitute a contravention of the requirements of the Fourteenth Amendment. More recently the Court has made it clear that severity of sentence alone, in a non-capital case, does not constitute a sufficient additional circumstance to amount to a denial of due process.
9
In view of these decisions, the Court in the Bute case pointed out that while in a capital case a denial of counsel was a contravention of due process, in a non-capital case the deprivation of counsel as a violation of due process depended on the fact situation of the particular case. 30 In support of its opinion, Mr. Justice Burton, speaking for the Court, argued that while any decision made under the Fourteenth Amendment would govern despite the presence of less stringent requirements in the state constitutions, it did not feel justified in imposing an inflexible rule arbitrarily upon the states when it had only recently recognized such a requirement in the federal courts. The Court also pointed to the fact that the right to be provided with counsel in federal courts stemmed from the Sixth Amendment rather than the due process clause of the Fifth Amendment so that the Court did not even have a verbal similarity on which to rest a requirement of the same standard for state procedure in the due process clause of the Fourteenth Amendment."' To do so, claimed the Court, would be to disregard the area of state autonomy, and to "introduce extraordinary confusion and uncertainty into state criminal procedure where clarity and certainty are essential."
' 32 Underlying this reasoning is probably a fear that a retroactive decision on Constitutional grounds would result in a mass exodus of hardened criminals who could not be retried because of a lack of evidence as well as an apprehension as to the strain which such retrials would place on the capacity of the state judicial systems. 33 ant's previous record and conducted its examination in a facetious manner). But of. Gryger v. Burke, 334 U.S. 728 (1948), distinguishable from Townsend v. Burke in that the only allegation was the severity of a sentence under the habitual criminal act was unconstitutional because the court had acted under the misapprehension that the sentence was mandatory. The Court stated that, in the absence of other considerations, the severity of the sentence imposed was not grounds for the allegation of a violation of due process. But see Mr. Justice Rutledge's dissent in this case for a criticism of the distinction between the two cases. 1946) . Mr. Justice Frankfurter, in dicta, points out that the court requires additional circumstances combined with the lack of counsel to constitute a violation of due process such as "racial handicap of the defendant, his mental incapacity, his inability to make an intelligent choice, and a precipitancy in the acceptance of a plea of guilty." 35 Mr. Justice Douglas rested his dissent on the position that irrespective of the fact that the Sixth Amendment is not applied to the states by force of the Fourteenth Amendment, the right of counsel is one of the fundamental and basic rights which is guaranteed by the due process clause of the Fourteenth Amendment and cannot be abridged. But, as a third objection to the majority opinion, the dissent contends that, even if the need for counsel is the proper test, that need should be measured by the nature of the charge and the ability of the average man to defend himself against it without the aid of an expert in the law rather than by the complexities of the particular case and the lack of ability of the particular defendant, which is the criterion set up by the majority. In short, the dissent would measure the need for counsel in terms of the need of a "reasonable man," as opposed to the need of the actual defendant in each case. This would of course enable a court to rule on specific offenses and defenses rather than adhering strictly to an evaluation of the net impression created by all the factors in each case.
If it is admitted that it is difficult to support the distinction between capital and non-capital cases on rational grounds, the question then becomes whether the present view on capital cases should be extended to cover all cases which carry a penalty of imprisonment in the penitentiary, or whether the present rule is sufficiently protective in that the right of counsel under the Fourteenth Amendment should exist only where the defendant is placed at a disadvantage because of his particular situation, which could have been corrected by the presence of counsel. The best argument in favor of the present position is that it offers the decided advantage of preventing the exodus of criminals which would follow a decision recognizing the right in all felony cases while permitting the court to correct the more flagrant abuses. Under the rule of the Bute case it will be possible for the Court to narrow gradually the area in which the denial of the right of counsel is not a violation of due process through an accumulation of decisions recognizing additional factors which, coupled with the lack of counsel, constitute a denial of due process.
Provision of Counsel by the States
The Court's refusal to proclaim an absolute constitutional right has left to the states the initiative in supplying additional protection to the uninformed and indigent defendant. For the most part the states have recognized that additional protection is needed to give the indigent and uninformed defendant an equal opportunity before the criminal bench, and have provided for the assignment of counsel in varying situations by statute, constitutional provision, or judicial decision. 36 
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these provisions the state courts have adopted a wide variety of techniques. Some states have held that there is an affirmative duty on the trial court to inform the defendant that he has a right to counsel and that counsel will be furnished if he so desires. A failure to appoint counsel, unless waived, constitutes a loss of jurisdiction by the court in some of these decisions 37 Other states limit the duty to furnish counsel to capital cases only.
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Many of the states place no affirmative duty on the court to inform the defendant in a non-capital case, but provide counsel when it is requested by the defendant. 39 Assignment of counsel has also been held to rest within the trial court's discretion. 40 Where the right has been guaranteed by legislative or constitutional provision, some courts have tended to employ procedural devices and judicial interpretation to limit its effectiveness. 4 ' From this brief survey it can be deduced that the right of the indigent and uninformed defendant to be assigned counsel has not been uniformly recognized by the states, and that where it has been recognized, the courts have in some instances tended to limit its efficacy.
Provision of Counsel in Illinois
The history of the right of counsel in Illinois presents an instance in which all of the techniques noted above have been used in limiting the right. Recently, however, Illinois has recognized that this right was one -which in all fairness required more adequate protection; and despite the holding in Bute v. Illinois that its procedure intrinsically satisfied the minimum requirements of the Fourteenth Amendment, the Illinois [Vol. 39
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Supreme Court created a rule of court providing additional safeguards for the indigent and uninformed defendant.
The original Illinois position regarding the right to counsel was incorporated in a statute enacted March 27, 1874 which provided that every person charged with a felony shall be allowed counsel if he states on oath that he is unable to procure counsel. 42 In its review of denial of rights under this statute, the Illinois Supreme Court limited the right to counsel by various interpretations and presumptions which were recently approved in the Bute case. 43 The Illinois Court had consistently taken the position that the right to counsel under this statute does not arise until the defendant, of his own initiative, requests counsel of the court and files an affidavit stating that because of indigeney or other reasons he is unable to procure counsel. Under this construction, in order to constitute an error on the part of the court, it must appear on the record that the defendant took these affirmative steps to procure counsel and, except where other circumstances are present which constitute a violation of the Fourteenth Amendment, no duty arises on the part of the court to provide counsel or to inform the defendant of his right to counsel until such action is initiated by the defendant. 44 Expressing its rationale of the rule, the court in People v. WTlson 4 5 explained that the difference between the Illinois and federal rules is that the latter starts from the assumption that the defendant does not k-now of his rights while the Illinois court begins with the well grounded legal maxim that everyone is presumed to know the law. The advisability of this maxim in such a fundamental situation, particularly where knowledge of the right to counsel, if present, would not add to the knowledge of prohibited behavior under criminal law, is decidedly questionable. It is unrealistic to assume that anyone without considerable experience in criminal procedure would be able to determine the steps necessary to comply with the statute and invoke the right which it provides.
The recently announced Illinois Supreme Court rule provides that in the absence of counsel the trial court shall advise the defendant of his right to be defended by counsel before any plea to the indictment can be entered, allowed, or changed. 46 The rule further makes it mandatory 42 Ill. Rev. Stats. (1947) c. 38, §730: "Every person charged with a crime shall be allowed counsel, and when he shall state upon oath that he is unable to procure counsel, the court shall assign him competent counsel." 
: "In all criminal cases wherein the accused upon conviction shall, or may, be punished by imprisonment in the penitentiary, if, at the time of his arraignment, the accused is not repr~sented by counsel, the court shall, before receiving, entering, or allowing the change of any plea to an indictment, advise the accused he has a right to be defended by counsel. If he desires counsel and states under oath he is unable to employ such counsel, the court shall appoint competent counsel to represent him. The court shall not permit waiver of counsel, or a plea of guilty, by any person accused of a crime for which upon conviction, the punishment shall be imprisonment to appoint counsel where the defendant is under eighteen years of age, or where the defendant is, in the opinion of the court, incapable of understanding the nature of the charges, his right to counsel, and the consequences of his being found guilty. The only issue left open for judicial determination under the rule is the standard of understanding necessary to constitute a valid waiver of counsel. It can be said, therefore, that the effect of the new rule will be to abrogate most of the case law interpreting the right of counsel under this statute, and to cause the trial courts to provide counsel for every defendant charged with a felony (i. e., a penitentiary offense), without the initiation of any action on the part of the defendant himself. The final test of the effectiveness of the guarantee of the right of counsel lies in the availability of judicial review of its denial; by requiring the inclusion of the questioning of the defendant in the common law record, Rule 27A will apparently settle the problem of the proper remedy for review of denial of the right of counsel in Illinois courts. The problem was recently highlighted by a concurring opinion of Mr. Justice Rutledge in Marino v. Ragen, 47 in which he expressed doubt whether any remedy whatsoever existed to raise the issue in Illinois.
Recent surveys of the work of the Illinois Supreme Court have pointed out the fact that the existence of three remedies for error in criminal cases-habeas corpus, motion in the nature of a writ of error coram nobis, and writ of error-caused an endless procession of appeals in which most were dismissed on procedural grounds without going to the merits of the case. Such dismissal had the general result of blocking relief in federal courts because of the exhaustion of remedies rule, 48 and of preventing in the penitentiary, unless the court finds from proceedings bad in open court that the accused understands the nature of the charges against him, and the consequences thereof if found guilty, and understands that he has a right to counsel and understandingly waives such right. The inquiries of the court and the answers of the defendant to determine whether the accused understands his rights to be represented by counsel, and comprehends the natureof the crime with which he is charged, and the punishment thereof fixed by law, shall be recited in, and become a part of the common law iecord in the case; provided in no case shall a plea of guilty be received or accepted from a minor under the age of eighteen years unless represented by counsel. "1 47 332 U.S. 561, 564 (1947) (an Italian who had been in the country two years and who allegedly could not understand the English language pleaded guilty to murder; the arresting officer acted as interpreter). While this case was dismissed on a confession of error by the Attorney General of Illinois, Mr. Justice Rutledge, in a concurring opinion, strongly castigated the Illinois procedure, saying, at footnote 9, "It is questionable whether Illinois offers a remedy for a man deprived of his right to counsel . . . The trial judge would surely know that he had refused to appoint counsel, and would be presumed to be familiar with the record . . . hence coram nobis would not lie. Assuming that the clerk makes the routine entry to the effect that the defendant was apprised of his rights which he promptly waived ... writ of error would afford inadequate review. Only if the Attorney General's view of habeas corpus would extend to such a case would there be a remedy available. I ' 48 Before the Federal Courts can entertain a petition for habeas corpus to obtain relief from a conviction in a state court where a question of Federal right is involved, the petitioner must exhaust his state remedies, including all appeals to the state supreme court and appeals and writs of certiorari to the United States Supreme Court. The federal court will only hear a petition where the same issues were previously presented in the state system and no substantial relief existed for the violation of a Federal right in the state courts. Ex Parte Hawk, 321 U.S. 114 (1943) . But during the last term the Court, in Wade v. Mayo, 334 U.S. 672 (1948) , held that it was not necessary for petitions for certiorari or appeals to be filed in the United States Supreme Court from the decisions of the state courts to satisfy the rule. It also held that, where more than one remedy had been established by decision [Vol. 39 9CIMINAL LAW COMMENTS review by the United States Supreme Court on certiorari in many cases because the denial of relief was on the non-federal grounds of a procedural deficiency. 49 The procedural problem then becomes one of determining the defects in these three remedies, and then determining whether or not Rule 27A cures those defects.
It has previously been held that habeas corpus will not lie for a denial of the right of the accused to be assigned counsel under Illinois procedure. 5 0 However, in Marino v. Ragen 5 ' and Loftus v. Illinois 5 2 the Attorney General of Illinois has argued otherwise, and a second opinion in the latter case supports this contention. The fact that the trial judge would be presumed to know whether or not the prisoner asserted his right of counsel or waived it precludes the use of the motion in the nature of writ of error coram twbis which lies for error of fact, not law. the Illinois Supreme Court took the position that habeas corpus would lie for review of void convictions. Further in the per curiam opinion the court stated that the United States Supreme Court had held that under certain circumstances a denial of counsel voided the conviction on due process grounds. It required, however, that the original petition must allege facts which bring the case within the doctrine of Powell v. Alabama. The dicta in the Shoffner case is rather tenuous, and, despite the strong inference that habeas corpus would lie for failure to provide counsel, it seems that a direct ruling on the problem would be necessary to overcome the force of the previous holdings, cited supra, note 50. See "Open Letter to the Attorney General of Illinois" by Dean Wilbur G. Katz in 15 U. of Chi. L. Rev. 251 (1948) for an account of the vacillations of that official on this point.
53 The motion in the nature of writ of error coram nobis is the Illinois statutory substitute for the common law writ and bears a five year limitation. Ill Rev. Stats. (1947) c. 110, §196. This motion only brings before the court facts, not of record and unknown to the court at the time of trial which would have barred the conviction, provided that the defendant has not been negligent in not informing the court Elimination of these remedies leaves only the writ of error which lies for review of the trial court record and would appear to be the proper remedy. While it has a twenty year statutory limitation, this writ is hedged about with certain procedural difficulties: the defendant is only entitled to the common law record of his trial and conviction on appeal 54 and in the absence of a bill of exceptions, prepared at the defendant's own expense 55 and certified by the trial judge within fifty days after conviction, 5 6 the Illinois Supreme Court has consistently held that it is limited to matters contained in the common law record. 57 Most cases therefore come up for review on the common law record only. 58 Moreover, in determining the due process issue on appeal from a decision rendered on such a record, the United States Supreme Court has held that it was bound by the common law record which was before the state court, and that it is not necessary that an affirmative recital of an explanation of the right of counsel by the trial court be recited in the record.
5 9 The common law record imports verity and, in the absence of any proof to the contrary by another matter of record, it is presumed that the court fully discharged all of its duties toward the defendant.
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That record ordinarily contains no facts whatsoever concerning the deprivation of the right to counsel, and, in the absence of such facts, the presumption of verity makes the appeal a mere formality. 61 Rule 27A, however, is designed to supply an effective remedy by incorporating a transcript of the court's questioning of the defendant in a felony prosecution on his desire for counsel into the common law record. With that information available, review on writ of error would go to the merits of the claim of deprivation rather than being a purely formal proceeding, necessary only to exhaust the state remedies and go into the Federal courts. It will also incorporate into the common law record sufficient information to make the process of review by the United States Supreme Court on due process grounds easier. 
